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PREFACE

Passed by Gongress in 1972, the Federal (oastal Zone Managenent Act
(C&ZWA) created a national nmanagenent programto conprehensively
nanage conpeting uses of and inpacts to coastal uses and resour ces.
The CZMR s Federal consistency provision (&ZMA 8 307) requires that
Federal agency actions, inside or outside designated state coastal
zones, that affect any coastal use or resource nust be consi stent
w th the Federal | y-approved enforceabl e policies of the state's
coastal managenent program

This publication has been prepared by Commander, Navy Regi on Md-
Atlantic as a guide to Departnent of Defense (DCD) installations and
other Federal agencies |ocated wthin the Conmonweal th of M rginia.
Designed for use as general reference, the purpose of this guide is
to provide a brief overview of Federal (Consistency and the conponents
of the enforceable policies of the Conmonweal th of Mirginia s Goastal
Resour ces Managenent Program For nore detailed infornmation and to
fully conply wth the CZMX s requirenents see &ZMA 8 307 (16 US C

8 1456) and NOAA's Federal Gonsistency regulations at 15 CF. R Part
930.
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PART |: THE COASTAL ZONE MANAGCEMENT ACT
Authority: 16 US C § 1451 et seq.
A.  CZMA Overvi ew

Declaring the national policy “to preserve, protect, devel op, and
where possible, to restore or enhance, the resources of the Nation's
coastal zone for this and succeedi ng generations,” Gongress enact ed
the Coastal Zone Managenent Act (“CZMX') in 1972.' The stated
purpose of the CZMA was to devel op a national coastal managenent
program (“NOMP’) that conprehensivel y nanages and bal ances conpeting
uses of and inpacts to any coastal use or resource.? The CZMA
encourages states to take an active role in the nanagenent of, and
control over, the coastal zone, including subnerged | ands and coast al
waters wthin the territorial boundaries of the Sate. The intent of
this legislation is to enhance state authority by encouragi ng and
assisting the states to assune planning and regul atory powers over
their coastal zones.?3

B. State Coastal Managenent Prograns

Through a systemof Federal grants and other incentives, the NOW is
i npl enented by federally approved voluntary state Goastal Managenent
Prograns (“QWPs”).4 The term“managenent programi includes, but is
not limted to, a conprehensive statenent in words, naps,
illustrations, or other nedia of communication, prepared and adopted
by the state in accordance wth the provisions of [the CZW, setting
forth objectives, policies, and standards to guide public and private
uses of lands and waters in the coastal zone.® These state
nanagenent prograns shoul d i ncl ude a variety of provisions, including
protection of natural resources, the nanagenent of coastal

devel opnent and the coordi nation and sinplification of procedures in
order to ensure expedited governnental decisionnaking for the
managenent of coastal resources.® Pursuant to authority del egated
fromthe US Secretary of Comnmerce, the National Qceanic and

116 U.S.C. 88§ 1451 et. seq.

2 Coastal Zone Managenent Act Federal Consistency Regul ations, 65 Fed. Reg.
77124 (Dec. 8, 2000). The Ofice of Ccean and Coastal Resource Managenent
(“OCCRM') administers the NCMP, which is part of the National Ccean Service,
Nati onal QOceanic and At mospheric Administration (“NOAA"), U S. Departnent of
Commer ce.

% Cape May Greene, Inc. v. Charles S. Warren, 698 F.2d 179, 187 (3rd Gir. 1983)
citing Sen. Rep. No 753, 92™ Cong., 2d Sess., reprinted in 1972 U. S. Code Cong.
& Ad. News 4776. See al so Commerce Conmittee, Coastal Zone Managenent Act, S.
Rep. No. 753, 92d Cong., 2d Sess. (1972), reprinted in 1972 U S.C.C. A N. 4776,
4786.

4 California Coastal Conmission v. Granite Rock Co., 480 U.S. 572, 592 (1986) .
® 16 U.S.C. § 1453(12).

616 U S.C. 88 1452(2)(A), (B), (O, and (G.
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At nospheric Admnistration (“NOAA’) inplenents the NOW and deci des
whet her to approve state QWPs.’

In addition to eligibility for annual operating funds, Federal
approval of a state OUWs triggers the CZMVA Section 307 Federal
consi stency requirenent . ®

PART I1: FEDERAL GONSI STENCY

Authority: CZMA Section 307, 16 U S C § 1456. NAA Federal
Gonsistency regulations at 15 CF. R part 930, as revised by 65 Fed.
Reg. 77123 (Decenber 8, 2000).

A. Federal Consistency Requirenent
Federal Consistency is the CZVA requirenent that:

Any Federal agency actions wthin or outside the coastal zone
that affects any land or water use or natural resource of the
state’s coastal zone be consistent to the naxi num extent
practicable with the enforceable policies of the state’'s
Federal | y approved coastal zone nmanagenent program 16 US C
88 1456(c)(1) and (c)(2).

There are no categorical exenptions to or exclusions fromthe CZMX s
Section 307 Federal (onsistency requirenent.

B. Definitions

For a conplete list of applicable definitions consult CZVA § 304 (16
US C 81453) and 15 CF. R Subpart B

1. Coastal Hfects - The term“effect on any coastal use or
resource” neans any reasonably foreseeabl e effect on any
coastal use or resource resulting fromFederal action. 15
CF R 8930.11(g). Intended to be construed broadly, the term
“affecting” includes direct effects (which are caused by the
activity and occur at the sane tine and pl ace), indirect
effects (which may be caused by the activity and are later in
tine or farther renoved in distance, but are still reasonably
foreseeabl e) as well as cumul ative and secondary effects. 1d.;
136 Gong. Rec. H 8076 (Sep. 26, 1990). Hfects are not just
environmental effects, but include effects on coastal uses (see
definition of coastal uses below. 15 CF. R 8§ 930. 11(g).

" See 16 U.S.C. § 1455.
8 CzMA § 307; 16 U.S.C. § 1456.
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2. Qoastal Resources - (Qoastal resources include biological or
physi cal resources that are found wthin a State’s coastal zone
on a regular or cyclical basis. B ological and physical
resources include, but are not limted to, air, tidal and
nontidal wetlands, ocean waters, estuaries, rivers, streans,
| akes, aguifers, subnerged aquatic vegetation, |and, plants,
trees, mnerals, fish, shellfish, invertebrates, anphibians,
birds, mammal s, and reptiles, etc. See 15 CF. R § 930.11(b).

3. Qoastal Wses - Qoastal uses include such activities as public
access, recreation, fishing, historic or cultural preservation,
devel opnent, hazards nanagenent, narinas, floodplain
nmanagenent, scenic and aesthetic enjoynent, and resource
creation or restoration projects, etc. See 15 CF. R 8§

930. 11(b).

4. (pastal Zone - The term*“coastal zone” neans the coastal waters
(including the lands therein and thereunder) and the adj acent
shorel ands (including the waters therein and thereunder),
strongly influenced by each other and in proximty to the
shorelines of the several coastal states, and includes islands,
transitional and intertidal areas, salt narshes, wetlands and
beaches. Excluded fromthe coastal zone are | ands the use of
which is by law subject solely to the discretion of or which is
held in trust by the Federal Government, its officers or
agents. 16 US C 8§ 1453(1); 15 CF. R § 930.11(e).

5. Devel opnent Project — a Federal agency activity involving the
pl anni ng, construction, nodification, or renoval of public
works, facilities or other structure and includes the
acqui sition use or disposal of any coastal use or resource. See
15 CF. R 8§ 930.31 (b).

6. Enforceable Policies - The term“enforceabl e policy” neans
state policies which are legal |y binding through constitutional
provisions, |laws, regulations, |and use plans, ordi nances, or
judicial or admnistrative decisions, by which a state exerts
control over private and public |and and water uses and nat ural
resources in the coastal zone. 16 U S C § 1453(6a); 15 CF. R
§ 930. 11(h).

7. Federal Actions - The term*“Federal agency activity” neans any
functions performed by, or on behalf of, a Federal agency as to
the exercise of its statutory requirenents. 15 CF. R 8§
930.31(a). They include direct and indirect Federal agency
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8.

10.

activities, Federal approval activities, and Federal financi al
assi stance activities. 15 CF. R § 930.11(Q).

Exanpl es include: F sheries PMans by the National Marine

F sheries Service, Naval exercises, the disposal of Federal
land by the General Services Admnistration, a US Arny
Gorps of Engineers (Corps) breakwater of beach renouri shnent
project, an outer continental shelf (QCS oil and gas | ease
sale by the Mneral s Managenent Service (M), inprovenents
toamlitary base, Naval disposal or radioactive or

hazar dous waste perforned by a private contractor,
activities in National Parks such as installation of nooring
buoys or road constructi on.

Fully Gonsistent — Gonpliance with all applicable state program
requi rements (including permts and fees) but only for those
Sstate prograns where there is a programcoastal effect and a
valid wai ver of Federal sovereign imunity (OM and CAA
prograns only). For those state prograns where there is no

val id Federal waiver of sovereign imunity (Dunes, Subaqueous
Lands, F sheries, Shoreline Sanitation Program and Coastal
Lands Mwinagenent Prograns), the proposed activity nust

otherw se neet all programrequirenents -- other than obtaining
permts or paynent of fees. In other words, if Federal
sovereign i munity were waived, the proposed activity woul d
qual i fy for VDEQ program approval or permt.

Maxi num Extent Practi cabl e - The term “naxi num ext ent

practi cabl e” describes the requirement that Federal activities
affecting the state’s coastal zone be fully consistent wth the
enforceabl e policies of the state’ s coastal managenent program
unl ess conpliance is prohibited based upon the requirenents of
existing law applicable to the facility. 15 CF R §
930.32(a)(1). Full consistency is required unl ess sone

unf oreseen ci rcunst ances ari se which present the Federal agency
wth a substantial obstacle that prevents conpl ete consi stency.
15 CF. R 8 930.32(b).

Negative Determnation — Federal agency finding of no coastal
effects for the proposed activity. See “Coastal Efects.”
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PART I11: MRANA S QASTAL RESOURCE MANAGCEMENT PROERAM
A. I ntroduction

The Mirginia Goastal Resources Managenent Program al so known as the
Virginia Goastal Program (MP), was established in 1986 as a networ k
of existing agencies, each having responsibilities in inplenenting
Mirginia s coastal resources nmanagenent |aws. The Departnent of
Environnental Quality (DEQ serves as the | ead agency for Mirginia s
net wor ked coastal programand Federal consistency revi ew

Havi ng an approved Goastal Programauthorizes Mirginia to require
that Federal actions affecting its coastal zone uses and resources
are consistent wth the enforceabl e policies of the VCP.

Authority: Mrginia Executive O der Nunber Thirteen (86), and
conti nued by subsequent executive orders, the nost recent bei ng EO
(98).

B. Virginia s Designated Coastal Mnagenment Area

The VCP was established to protect and nanage an area known as the
Mirginia s “coastal zone” enconpassing 83 Tidewater Mirginia
jurisdictions including 29 counties, 15 cities and 43 tows and al |
the waters therein, and out to the three-mle Territorial Sea
boundary, including all of Mrginia’'s Atlantic coast watershed wth
its vast barrier island | agoon systemas well as parts of the
Chesapeake Bay and Al benarl e- Pamii co Sound wat ershed. Mirgi nia Gode
§28. 2- 100.

A map of Mirginia s coastal nanagenent area and a |ist of counties
and cities located in therein are provided at Appendi ces A and B.

Practice hint: Federal Lands, the use of which is by |aw subject
solely to the discretion or the discretion of or whichis held in
trust by the federal governnent, its officers or agents, are excluded
fromMrginia s coastal nanagenent area. However, activities on
federal lands wth any reasonably foreseeabl e coastal effects nust be
consistent wth the enforceabl e policies of the VCP.
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C. Enforceable Policies of Virginia s Coastal Resources
Managenment Program

The nine federal |y approved enforceabl e prograns of the Mirginia
Goastal Resour ces Managenent Program ar e:

1. Hsheries Managenent — Regul ati on of comercial and
recreational fishing. This programstresses the conservation
and enhancenent of the finfish and shellfish resources and the
pronotion of commercial and recreational fisheries to naxi mze
food production and recreational opportunities. The Mirginia
Mari ne Resour ces Commission (VWRO and the Departnent of
Virginia Departnent of Gane and Inland F sheries (VDA F)

admni ster this program

The Sate Tributyltin (TBT) Regulatory Programis part of its
F sheri es Managenent Program The General Assenbly anended t he
Virginia Pesticide and Application Act as it related to the
possession, sale or use of nmarine antifouling paints containing
TBT. The use of TBT in boat paint constitutes a serious threat
to inportant nmarine species. The TBT program nonitors boating
activities and boat painting activities to ensure conpliance

w th TBT regul ati ons pronul gated pursuant to the anendnent.

The VIRRC DA F and Mrginia Departnent of Agriculture Consuner
Servi ces (VDACS) share enforcenment responsibilities.

Authority: Mirginia Gode 88 29.1-100 to -570 and 88 3. 1-249. 59
to 83.1-249.62). For a list of applicable WRC regul ati ons
visit their website at http://ww state. va. us/ mic/ paged. ht m

Permt required: No. However, if there will be significant
inpacts to fisheries, conference wth VD@ F and/ or VMRC
r ecommended.

2. Subaqueous Lands Managenent — Regul ates al |l encroachnents
in, on and over state-owned subaqueous beds. This program
establ i shes conditions for granting or denying permts to use
the state owed bottont ands based on consi derations of
potential effects on marine and fisheries resources, wetlands,
adj acent or nearby properties, anticipated public and private
benefits, and water quality standards established by the
Departnment of Environnental Quality, Water Dvision. The
Mari ne Resources Commi ssion admnisters the program
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Aut hority: Subaqueous Lands Managenent Act, Mirginia Gode
§ 28.2-1200 et seq. and 8§ 28.2.1300 et seq. For nore
infornmation visit the VWRC honepage at
http://ww st ate. va. us/ nic.

Permt required: No.

3. Wtlands Managenent — Regul ates all encroachnents into
veget ated and non-vegetated tidal wetlands. The purpose of the
wet | ands rmanagenent programis to preserve tidal wetlands,
prevent their despoliation, and acconmodate econom c

devel oprment in the manner consistent wth wetl ands

preservati on.

(1) The tidal wetlands programis admnistered by the Marine
Resources Comm ssion (M rginia Gode 828.2-1301 to 828. 2-1320).

(2) The Mirginia Witer Protection Permt program adm ni stered
by DEQincludes protection of wetlands — both tidal and non-
tidal (Mrginia Gode 862.1-44.15:5) and Water Quality
Certification pursuant to Section 401 of the Federal dean
Vet er Act.

Permt requirenent: Yes. A Joint Permt Application (JPA nust
be submtted to VMRC whenever there are inpacts to wetl ands.

An el ectronic copy of the JPA can be found at:

http://ww nao. usace.arny.ml dick on the Ste Map |ink and
scroll down to find the JPA |ink.

4. Dunes Managenent — Regul at es encroachnents into coast al
primary sand dunes. The programrequires no pernanent
alternation of or construction upon, any coastal prinary sand
dune that would inpair the natural functions of the dune,
physically alter the contour of the dune, or destroy the
vegetation of the dune. The Mirginia Marine Resources

Comm ssion (MWRO admnisters this program

Authority: The Goastal Prinary Sand Dune Protection Act,
Virginia GCode 828.2-1400 to 828. 2-1420. See al so 4 VAC 20- 440-
10 et seq.

Permt requirenent: No.

5. Nonpoi nt Source Pol lution Gontrol — Regul ates erosi on and
sedi nentation fromland disturbing activities. This program
requires soil-disturbing projects to be designed to reduce soil
erosion and to decrease inputs of chemcal nutrients and

10



Rev. 1.0 7/ 12/ 02

sedinents to the Chesapeake Bay, its tributaries, and other
rivers and waters of the Coomonweal th. The Departnent of
Gonservation and Recreation (DCR admnisters this program

Authority. Mrginia BEosion and Sedinent Gontrol Law, Mirginia
Gode § 10.1-567 and the inplenenting Mirginia B osion and
Sedi nent Gontrol Regul ations, 4 VAC 50-30-30 et seq.

Authority: Mrginia Stormwater Managenent Law, Mirginia Gode 8
10. 1-603.5 and the inpl enenting Virgi nia S ornwater Managenent
Regul ations, 4 VAC 3-20-210 et seq.

Permt requirenent: No. However, federal agencies nust conply
wth Mrginia Bosion and Sedi nent Gontrol Regul ati ons.

6. Point Source Pollution Gontrol — Regul ates di scharges into
state waters through Virginia pollutant O scharge Himnation
system (VWPDES) and Virginia Pollutant Abatenent Permts. The
DEQ al so admni sters Section 401 water quality certification
under the Federal dean Water Act, which includes non-tidal
wet | ands protecti on.

The point source programis admnistered by the State Véter
Gontrol Board pursuant to Mirginia Code 862.1-44.15. Point
source pollution control is acconplished through the

i npl enent ation of :

(1) The National Pollutant O scharge Himnation System ( NPDES)
permt programestablished pursuant to Section 402 of the
Federal Qean Vter Act and admnistered in Mirginia as the
VPLES permt program 9 VAC 5-40-5600 et seq.

(2) The Mirginia Water Protection Permt (W¥P) program
admni stered by DEQ (M rginia CGode 862.1-44. 15:5) and Véter
quality Certification pursuant to Section 401 of the Federal
dean VWter Act.

Permt required: Yes, unless exenptions apply.

7. Shoreline Sanitation — Regul ates shoreline use of septic or
ot her on-site donestic waste systens. The purpose of this
programis to regulate the installation of septic tanks, set
standards concerning soil types suitable for septic tanks, and
speci fy mni numdi stances that tanks nust be places away from
streans, rivers, and other waters of the Commonweal th. The
Departnent of Health (VDOH admnisters this program

11
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Authority: Mrginia Gode 832.1-164 through 832.1-165). See

al so VD(H Sewage Handl i ng and O sposal Regul ations, 12 VAC 610-
20 et seq. For a copy of the regulations visit

http://ww vdh. st at e. va. us/ onsi t e/ regul ati ons/ SHSDR7- 19. pdf .

Permt required: No.

8. Ar Pollution Gontrol — Regul ates emssions affecting air
quality. The programinpl enents the Federal Qean Ar Act to
provide a legally enforceable State Inplenentation A an for the
attai nnent and nai ntenance of the National Atbient Air Quality
Sandards. The Sate Air Pollution Gontrol Board admnisters
this program

Authority: Mrginia Air pollution Control Law, M rginia Gode
810-1. 1300 et seqg. and its inplenmenting Regul ations for the
Gontrol and Abatenent of Air Pollution, 9 VAC 5-10-10 et seq.

Permt required: Yes. Federal facilities nust conply wth CAA
permtting and general conformty requirenents. Nornally this
is conplied wth by preparing a Record of Non-Applicability
(RO\R) .

9. (Qoastal Lands Managenent — Regul ates activities in properly
desi gnat ed Chesapeake Bay Resource Managenent Areas and
Resource Protection Areas wthin Mrginia s coastal zone. This
is a state-l1ocal cooperative programadmnistered by the
(hesapeake Bay Local Assistance Departnent and 84 localities in
Tidewater, M rginia.

Aut hority: Chesapeake Bay Preservation Act, Mirginia Gode 88
10. 1- 2100 through 10.1-2114 and the i npl enenti ng Chesapeake Bay
Preservation Area Designation and Managenent Regul ations, 9 VAC
10-20-10 et. seq.

Permt required: This is not a permt program

Practice hint: Per NOA OQCRM | ocal governnents nay not

desi gnat e Chesapeake Bay Preservation Areas (Resource
Managenent Areas, or Resource Protection Areas) on federal ly
owned | and.

D. Advisory Policies of Virginia’s Coastal Resources
Managenent Program

A though not required, Federal agencies are required to consider the
follow ng advisory policies of Mrginia' s Goastal Resources

12
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Managenent Program See 15 CF. R 8§ 930.30(c). A description of
Commonweal th’s Advisory Policies is provided at Appendi x C

13
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PART | V. BAS C FEDERAL ACENCY QONSI STENCY PROCEDURES
Step 1 - Agency Effects Test

Federal devel opnent projects that occur in the designated state
coastal zone (i.e., not on federal |ands) are autonatically assuned
to have an effect on the coastal zone.

For federal projects that occur on Federal |ands, the Federal agency
nust determ ne whet her the proposed Federal agency activity nmay
reasonably affect any natural resource, |and use, or water use of the
designated state coastal zone. 15 CF.R § 930.33(a). Efects can be
direct, indirect, secondary, or cunulative. 15 CF. R § 930.11(g).
Efects are not l[imted solely to environnental effects, but include
effects on coastal uses. 15 CF. R 8§ 930.11(9).

States are encouraged to list activities that are expected to affect
coastal uses or resources in their approved OWs, and to nonitor
unlisted activities and to notify Federal agencies when an unlisted
activity requires consistency review 15 CF.R 8§ 930.34(b). To
date, Mirginia has not devel oped such a list.

If there are coastal effects, the Federal agency nust conduct the
activity in a nmanner that is either fully consistent, or consistent
to the naxinumextent practicable (as defined in 15 CF. R § 930. 32),
with the enforceable policies of the M(P. (See definitions of fully
consi stent, and consistent to the naxi numextent practicable.)

Practice Hnt: Federal agencies are encouraged to contact the state
agencies admnistering the enforceable policies early in the activity
pl anni ng process to ensure early Sate-Federal coordination and
consultation. Alist of Mirginia VDEQcontacts is provided at

Appendi x D

Step 2 — Negative Determ nations
If the Federal agency determnes that an activity is not reasonably
likely to have coastal effects, the Federal agency nay have to

provide the VDEQ a Negative Determnation at | east 90 days prior to
final approval. (15 CF. R § 930.35).

14
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Federal agencies nust provide the state wth a Negative Determnation
only if the activity is:

Identified by a VDEQon a list of activities expected to affect
coastal uses or resources. 15 CF.R 8§ 930.35(a)(1). To date,
Mirginia has not promulgated a list of such activities.

The sane or simlar to activities for which the Federal agency
has prepared consi stency determnations in the past (15 CF. R
§ 930.35(a)(2)); or

he which the Federal agency undertook a “thorough consi st ency
assessnent” and “devel oped initial findings on the coastal
effects of the activity. 15 CF. R § 930.35(a)(3).

Wiile the formof the Negative Determnation may vary, it nust
include a detailed description of the proposed activity, the
activity’s location and the basis for the Federal agency’s
determnation that the proposed activity will not reasonably affect a
coastal use or resource. 15 CF. R § 930.35(b).

See Federal Agency Negative Determnation Qutline at Appendi x E
Step 3 — Exenption from VDEQ Revi ew

If the Federal agency determnes that coastal effects are reasonably
foreseeabl e, the Federal agency shoul d det erm ne whet her the proposed
activity (either on a case-by-case basis or for a category of
activities) is exenpted fromfurther VDEQ revi ew pursuant to an
existing de mnims, environnental |y beneficial, General, Phased,
national, or regional consistency determnation or other simlar
Federal /state agreenent(s). See 15 CF. R 8 930.33(3) through (5) and
§ 930.36 (c) through (e).

Practice hint: There are currently no approved de mnims,
environnental |y beneficial, General, Phased, national, or regional
consi stency determnations or other simlar Federal/state
agreenent (s) exenpting Federal agency activities or devel opnent
projects fromstate review

15
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Step 4 — Coastal Consistency Determ nations

If the Federal agency determnes that coastal effects are reasonably
foreseeabl e and the proposed action is not exenpt fromfurther VDEQ
review the Federal agency nust then submt a “Consi stency
Determnation” to the VDEQ at | east 90 days before final approval of
the federal agency activity unl ess the federal agency and the VDEQ
agree otherwise. 15 CF. R § 930. 36.

Practice hint: As the | ead agency for the Virginia Goastal Resources
Managenent Program (MCP), the Mirginia Departnent of Environment al
Qality (DEQ, Gfice of Environnental |npact Reviewis responsible
for coordinating the Coomonweal th’s revi ew of Federal Consi stency
determnati ons.

Wi le the formof the Gonsistency Determnation nay vary, it nust
include a detailed description of the proposed activity, its expected
coastal effects, an eval uation of proposed activity in light of the
appl i cabl e enforceable policies in Mrginia s V(P and conpr ehensi ve
data and infornmation sufficient to support its conclusion that the
activity is consistent wth the enforceabl e policies of the
applicable state QW. 15 CF. R § 930. 39.

Practice hint: Fully consistent or consistent to MEP neans full
programconpliance only if there is a valid Federal statutory wai ver
of sovereign imunity. For exanple, Federal agencies nust fully
conply wth all state QM (Poi nt and Non-Poi nt Source Prograns,

Vet | ands) and CAA (General Gonformty, Title V) programrequirenents
— including obtaining permts and paynent of fees. On the contrary,
Federal agencies are prohibited fromconplying wth the renai ning
state coastal nanagenent programrequirenents (Dunes, Subaqueous
Lands, F sheries, Shoreline Sanitation Program and (oastal Lands
Managenent Prograns. )

The anount of detail in the statenent eval uation, activity
description and supporting information shall be comensurate with the
expected efforts of the activity on the coastal zone. 15 CF. R 8§
930. 39(a) .

I n i nstances where a proposed Federal agency action is subject to the
requi renents of NEPA DEQ encourages the Federal agency to include
its consistency determnation in the NEPA docunentation (preferably a
draft Aor HS) as a natter of admnistrative conveni ence as wel |l as
to provide sufficient environnental infornation to support the

consi stency determnation project and avoi d VDEQ revi ew del ays due to
submssion of insufficient information. However, a separate Coastal
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Qonsi stency Determnation may be provided to DEQin lieu of the NEPA
docunent .

See Federal Agency (onsistency Determination Qutline at Appendi x F.
Step 5 — Public Notice

The VDEQ ensures that consistency reviews conply with the public
participation requirenents of CZVA Section 306(d)(14), as anended,
and 15 CF.R § 930.2, § 930.42 and § 930.61. DEQ publishes the
Federal agency’ s consistency determnation for public review DEQ
procedural options to notify the public of project under review
include: joint Federal/state notices, publications in |ocal
newspapers, notices published in the Mirginia Gazette, electronic
noti ces published on DEQ s website and Federal agencies’ websites and
joint Federal/state public hearings. If there has been a previous
public notice of the proposed action, VDEQ nmay not be required to
provide an additional public participation review

Step 6 — State Review Process

The states have up to 60 days to review both Federal agency coastal
consi stency determnations and negative determnations, and it
reserves the right, when necessary, to request fromthe Federal
agency an additional autonatic 15-day extension to conplete its
review 15 CF. R 8 930.41(b); 930.35(c). VDEQacts as a

cl eari nghouse and distributes the Federal agency’ s consi stency
determnation to all individual state agencies admnistering the
coastal policies that were not previously contacted by the Federal
agency, (i.e., through the permtting process).

The 60-day revi ew period begi ns when the state receives the

consi stency determnati on and supporting infornation required by 15
CFR 8§8930.39(a). 15 CF.R § 930.41(a). If VOEQindicates the
infornmation is i nadequate, DEQ attenpts to obtain the additi onal
information fromthe Federal agency wthin the initial 60-day review
period. Wen requesting additional information, VDEQ nust be

speci fi c when requesting additional infornation.

If the Federal agency is unable to provide the necessary infornation
inatinmly manner, DEQ nay fornal |y object to the consistency
determnation based on insufficient information (See 15 CF. R

8 930.43(b)). A copy of each objectionis sent to the Drector of
NOAA' s OCRM

Wien t he program agenci es have conpl eted their reviews, DEQ prepares
the Cormonweal th’s coordi nated response to the Federal agency. DEQ
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resolves any conflicts in reviewer’s comments or seeks clarifications
fromreviewers before responding to the Federal agency. DEQ al so
requests tine extensions when needed for programagencies to conpl ete
revi ews.

Step 7 — VDEQ Concurrence

After review ng the Federal agency consistency, VDEQis required to
informthe Federal agency of its concurrence or objection. 15 CF. R
§ 930.41(a).

I f VDEQ concurs wth the Federal agency consi stency determnation,
then the Federal agency nay i nmedi ately proceed wth the activity. 15
CF R 8§ 930.41(a).

The Federal agency nay presunme VDEQ concurrence if VDEQ does not neet
the regulatory reviewtine franes (60 days absent extension request).
15 CF. R 8 930.41(a). Federal agencies nay not presune VOEQ
concurrence if the state requests, wthin the 60-day period, an
extension of reviewtine. 15 CF. R § 930.41(b).

Absent VDEQ concurrence or presunption of concurrence, Federal
agencies are prohibited fromtaking acti on sooner than 90 days from
VDEQ recei pt of the Federal agencies determnation. 15 CF R 8§
930. 41(c).

Step 8 - VDEQ bj ection

If VDEQ objects to the Federal agency determnation, VDEQ nust

descri be how the proposed activity is inconsistent wthits
enforceabl e policies and the specific enforceable policies (including
citations). 15 CF. R 88 930.43(a)(1) and (2).

VDEQ shoul d al so describe alternative neasures (if they exist),

which, if adopted by the Federal agency, would allowthe activity to
proceed in a manner consistent to the naxi numextent practicable wth
the enforceabl e policies of the state coastal nanagenent program 15
CF R 8§ 930.43(a)(3).

In the event of a dispute, VDEQw || attenpt to resolve the

di fferences between the state and the Federal agency wthin the
remai ni ng 90-day notice period. The Federal agency and the state
shoul d use the renai ning portion of the 90-day notice period to
attenpt to resolve their differences. 15 CF. R § 930.43(a).
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Step 9 - Dispute Resolution

At the end of the 90-day period, if resolution has not been reached,
t he Federal agency nay consi der postponing final Federal action until
the problemis resolved or either party can request nediati on by
NOPA s dfice of Gcean and Goastal Resource Managenent (QCRV) or the
Secretary of Commerce (the Secretary’s nedication is nore fornal). 15
CF R 8 930.44(d). See Secretarial Mediation provisions at 15 CF. R
88 930. 110 to 930. 115.

Step 10 - Proceeding Over State (bjection

At the end of the 90-day period the Federal agency nay,

notw t hstandi ng state objection, proceed wth the proposed activity
only if the Federal agency clearly describes, inwiting, to the
state the specific legal inpedinents to full consistency (if
required) and its decision to proceed over state objection before the
proj ect commences. 15 CF. R 88 930.43(d) and (e€).

Part V' M SCEHLLANEQOUS FEDERAL QONSI STENCY PROV S ONS
A. Judicial Review

Wiile there is no private right of action agai nst Federal agencies
under the CZMA itself, judicial reviewof a Federal agency’'s activity
is provided through the Federal Admnistrative Procedure Act. 15

CF R 8 930.44(d). See Secretarial Mediation provisions at 15 CF. R
88 930. 110 to 930. 115.

B. Suppl enental Coordi nation

Federal agencies are under an affirmative obligation to prepare
suppl enent al consi stency determnations for any proposed Federal
agency activity affecting a coastal use or resource substantially
different than that previously described in an earlier consistency
determnation determned by the state to be consistent wth the
enforceabl e policies of its coastal nanagenent program 15 CF R
§ 930. 46.
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C. State Processing Fees

Sate agencies cannot require Federal agencies to pay a fee to
process the Federal agency’s consistency determnation unl ess paynent
of such fees is required by Federal |aw other than the CZMA or
otherw se agreed to between the Federal agency and the state and
allowed by the Conptroller General of the Lhited Sates. 15 CF. R

§ 930.41(e).

D. State Permt Requirenents

The CZMA does not require Federal agencies to obtain Sate permts.
Sate agencies cannot require Federal agencies obtain state permts
to process the Federal agency’ s consi stency determnation unl ess
Federal law other than the CZVA requires and aut hori zes Federal
agency conpliance wth state permtting requirenents. 15 CF. R

§ 930. 40(e).

A Federal agency activities flowchart is provided at Appendi x G

Submt comments or recommended changes to:

Regi onal Environnental Goordi nat or (Code O0R
Depart ment of the Navy

Commander, Navy Region, Md-Atlantic
6506 Hanpt on BLVD.

Nor f ol k, VA 23508-1273
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